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ORDER

PER C.N. PRASAD (JM)

1. This appeal is filed by the assessee against order of Learned
Commissioner of Income Tax (Appeals)-26, Mumbai [hereinafter in short

“Ld.CIT(A)"] dated 11.09.2019 for the A.Y. 2009-10.

2. Assessee has raised following grounds in its appeal: -

"1.  On the facts and in the circumstances of the case and in law
the learned CIT (A) erred in dismissing the appeal purportedly facts
as per the appeal memo was not helpful in adjudication. The learned
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CIT (A) ought to have directed his office to establish the contact with
the appellant as was available in the assessment records and
adjudicate the Order on merits; the Order so passed is in violation of
Principles of natural justice and invalid in nature.

2. On the facts and in the circumstances of the case and in law
the learned CIT (A) ought to have declared the order as untenable
in law. The AO had not issued the notice u/s 143(2) as mandated
upon the return being filed in response to notice of 30.01 .2015 and
the Order passed by the AO was non est and illegal.

3. On the facts and in the circumstances of the case and in law
the learned CIT (A) erred in sustaining the Order of the AO. The
learned CIT (A) was required to delete the additions as in the Order
the reasons for reopening were not mentioned nor the alleged
statements of M/s.Kapasi were annexed or formed a part of the
assessment order which was fatal in nature rendering the Order null
and vord.

4. On the facts and in the circumstances of the case and in law
the learned CIT (A) the additions made of Rs. 16,13,402/- were
required to be deleted as without any basis. The additions made and
sustained by the learned CIT (A) was based on inferential and based
on surmises and conjectures and thus unfounded.

5. On the facts and in the circumstances of the case and in law
the learned CIT (A) ought to have retained the status of Firm instead
of the same being treated as AOP. The conditions precedent for
treating the firm as AOP were not met and thus the disallowances of
the interest paid and remuneration to Partners of Rs.2,46,404/- were
required to be deleted.

6. On the facts and in the circumstances of the case and in law
the learned CIT (A) was required to accept that the Order passed
was beyond the scope and ambit of the provisions of the law. The
order passed u/s 144 was thus untenable in law ought to have been
qguashed as bad in law.

7. On the facts and in the circumstances of the case and in law
the learned CIT (A) ought to have realized that non-service of the
notice could not be the basis of dismissing the appeal. The non-
service of the notice was to closure of quarries in terms of the
regulatory order which was construed as the appellant being not
interested in prosecution of the appeal and an order passed under a
mistaken impression needs to be set aside.

8. On the facts and in the circumstances of the case and in law
the learned CIT (A) was required to direct the AO to add 12.50% of
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the alleged bogus purchases being the practice adopted by the
department at the AO and subsequent levels. The sustaining of the
entire additions of alleged bogus purchases was contrary to the
broad practice adopted by the department in similar cases.

9. All the above grounds are independent and without prejudice to
each another.”

3. Inspite of issue of notice none appeared on behalf of assessee nor
any adjournment was sought. Thus, I proceed to dispose off this appeal

on hearing Ld.DR on merits.

4. Heard Ld.DR, perused the orders of the authorities below. On a
perusal of the Ld.CIT(A) order, I find that even though the Ld.CIT(A)
provided opportunity on several occasions assessee could not appear
before the Ld.CIT(A). Considering the totality of facts and circumstances
of the case and keeping in view the additions/disallowance made by the
Assessing Officer, in the interest of justice I am of the opinion that
assessee should be given one more opportunity of being heard. Further,
on a perusal of the grounds of appeal filed before me, it is noticed that
assessee has raised legal ground that notice u/s. 143(2) of the Act has
not been issued and served on the assessee and thereby rendering the
assessment bad in law. This aspect of the matter has not been looked
into by the Ld.CIT(A) as there was no opportunity given to the assessee

nor any ground was raised before the Ld.CIT(A). Therefore, in the
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interest of justice, this appeal is restored to the file of the Ld.CIT(A) for
denovo adjudication in accordance with law, after providing adequate
opportunity of being heard to the assessee. Assessee is directed to
appear before the Ld.CIT(A) and shall cooperate with the appellate
proceedings without taking unnecessary adjournments. Further, assessee
is at liberty to file additional grounds before the Ld.CIT(A) who shall look
into it while disposing off the appeal. Thus, this appeal is restored to the

file of the Ld.CIT(A) with the above observations.

5. In the result, appeal of the assessee is allowed for statistical
purpose.

Order pronounced in the virtual court on 10.11.2021.
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